II

GOVERNMENTAL OR STATE ACTION
A. State Action
The first doctrine of limitation is that of governmental or state action. By reading beyond the Preamble to the Constitution, one learns that both the protections enumerated in the Bill of Rights and the bar against denial of the equal protection of the laws in the fourteenth amendment are directed at limiting governmental, not private, action. Moreover, it should be apparent that without the recognition of a distinction between the public and private spheres in our society, equally important personal rights, such as the right to equal protection and the freedom of intimate association, would be brought frequently and unavoidably into conflict. Failure to recognize separate public and private spheres would also undermine the fundamental distinction drawn between government activity and private enterprise in our capitalist economy.
Concerns about the severe limitations that the governmental action doctrine imposes upon claims of equality do not stem from a desire to bring those conflicts about. Rather, they arise for three other reasons. First, the Supreme Court has adopted an increasingly narrow definition of what constitutes governmental action. Second, the Court has continued to leave ambiguous Congress's ability to reach nongovernmental denials of equal treatment under section 5 of the fourteenth amendment. Third, the Court has brought a troubling flexibility in recent years to its definition of the term "state" in the fourteenth amendment.
Government-Private Enterprise Interdependence.
It is theoretically possible to identify polar situations where one can say with confidence that only private behavior is involved or that governmental action is clearly present. But it is difficult to locate on the continuum between the two poles where the equal protection clause should have no bearing and where the clause ought to have force. In our highly complex society, business enterprises that would surely have been viewed at an earlier time in our history as quintessentially private are now heavily regulated by government. Government has also looked increasingly to private entities to perform public functions that it might have to discharge otherwise. 5 This interdependency should make their actions prime candidates for equal protection analysis.
However, the Court has gradually, but firmly, moved away from precedents developed beginning in the 1950s that placed great significance upon the fact of government-private enterprise interdependence. 6 underlying the Court's inclination to draw the line in a way that insulates denials of equality from constitutional scrutiny have not been made entirely clear. 7 But there seems to be at least an implicit belief that the free enterprise system would be put at risk by a contrary ruling 8 2. Courts and Private Disputes. One exercise in line-drawing that the Court had to confront in the late 1940s was whether private action must pass constitutional muster when an individual invokes the state's judicial machinery to resolve a private dispute. In a still much-debated ruling, 9 the Court held that a state court's enforcement of a restrictive covenant agreement between private parties added state action to racial discrimination in violation of the equal protection clause, even though the discriminatory agreement itself was not prohibited by the fourteenth amendment.' 0 That decision raised questions about, among other things, whether the Court's view of governmental action would work against the willingness of private parties to resolve their differences in court rather than to resort to what might be socially unacceptable self-help.
Many thought that further guidance on the scope of this view of governmental action would be forthcoming from the Court's review of criminal trespass convictions of civil rights sit-in demonstrators in the 1960s.11 At issue was whether enforcement by local police of racially discriminatory practices by privately owned places of public accommodation constituted an equal protection violation. In other words, did the government become a partner in the discriminatory acts? As a consequence of certain changes in state law and passage of the public accommodations provisions of the Federal Civil Rights Act of 1964,12 however, the central constitutional question was left unanswered. Questions about the ability of Congress to reach private action through section 5, the enabling clause, of the fourteenth amendment have been with us since 1883. In that year, the Supreme Court declared unconstitutional the Civil Rights Act of 1875, which prohibited, among other things, racial discrimination in places of public accommodation.' 4 It determined that
Congress's power to legislate pursuant to section 5 was limited to addressing only governmental, not private, racial discrimination. The Court's conclusion in this regard was not preordained, to say the least.' 5 Nevertheless, this narrow view of section 5 has constrained Congress to invoke other sources of authority, in addition to section 5, to legislate against private acts of discrimination, and the Court has not seen fit to question seriously the narrow view's continued vitality. Consequently, when enacting the public accommodations provisions of the Civil Rights Act of 1964, Congress took great pains to invoke its commerce power, as well as section 5, as authority.' 6 In a challenge to the constitutionality of those provisions, the Court found the commerce power authority sufficient and declined to reach the section 5 question. 17
C. Partitioned Concept of State
One would think that few difficulties of line-drawing would arise where governmental action was found. However, the Court has defined the term "state," as it is used in the fourteenth amendment, in a way that makes application of the equal protection doctrine less than straightforward. In 1974, for example, the Court held that lower courts erred in ordering a school desegregation plan that encompassed Detroit and a number of its adjoining suburbs.' 8 The second limiting doctrine requires that there be, in addition to the presence of a governmental or state actor, a purpose or intent to deny equal protection of the laws. It was not until 1976, in a challenge to a police department employment testing program on the ground that it was racially discriminatory, that the Supreme Court held explicitly that purpose or intent to discriminate was an indispensable element of a constitutional case. 20 The form of the announcement was rather matter of fact. In truth, however, lower federal courts had decided numerous cases premised on their implicit understanding that certain types of harmful governmental action violated the Constitution, whether intended or not. 2 1 A contributing factor to what the Court described as a misunderstanding by lower courts of its precedents was that many of its prior decisions had dealt with overt racial classifications. Hence, there had been no need to address the question of what standard would be required in other contexts.
Not surprisingly, given the difficulty of establishing the intent of just one person, this requirement has proven to be a formidable obstacle in redressing governmental conduct that results in inequality along the lines of race, gender, economic status, 22 447-50 (1985) . This type of heightened scrutiny would be particularly appropriate where the challenged practice causes a disproportionate adverse impact to racial minorities. the task of establishing requisite discriminatory intent behind the actions over many years of numerous government actors, the burden quickly becomes impossible to bear.
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Clearly, in view of the stratification of American society along economic and racial lines, government programs might be expected inevitably to have some disparate impact. There is reason to be concerned, therefore, about a rule that would take such disparate or disproportionate impact as conclusive evidence of a constitutional violation. But no one has argued seriously for such an approach. Even requiring government to provide a federal court with satisfactory explanations for every policy having a disparate impact would be difficult to defend. On the other hand, the current requirement that discriminatory intent be shown means that the courts must accord extraordinary deference to government programs and policies that produce particularly severe consequences for some of the least fortunate and most defenseless groups in society with respect to things that really matter: food, housing, health care, and education.
Were America a country without a shameful history of overt, systematic discrimination against some of these same groups, we might be justified in resisting any call for government to explain itself. Since that is not the case, asking government to defend its policies, including its decision to reject more evenhanded and equally effective measures, accords more with the spirit of the equal protection clause than does the current rule. Such an approach would not mean that the courts would necessarily reject the government's policy decisions, just that reasons would have to be given.
A 1987 decision by the Court underscores the importance of the intent requirement as a "doctrine of limitation." 2 4 A black man, convicted of murder and sentenced to death for killing a white person, established statistically that black defendants who kill white victims have a significantly greater likelihood of being sentenced to death than either white defendants who kill white victims or defendants of either race who kill blacks. The Supreme Court rejected his claim that the statistics raised valid equal protection issues because he was unable to establish that the pattern was intentional. 25 The state was spared, consequently, the burden of explaining its reasons for operating a criminal justice system that produced such racially skewed results. Against Georgia's undeniable history of overt, explicit discrimination against African-Americans, 26 it is difficult to square the Court's results with one of the central purposes the equal protection clause was designed to serve, namely, the shielding of blacks from hostile, racially motivated governmental practices.
B. "Invidious" Not "But-For" Intent
The foregoing description suggests that the equal protection claimant has carried his or her evidentiary burden once intent to discriminate has been established. That assumption would be incorrect, for there are, in the Supreme Court's view, degrees of intent. Unlike the familiar rule of tort lawthat one is presumed to have intended the natural and foreseeable consequences of one's, acts-under our constitutional doctrine, the government is not necessarily liable for the natural and foreseeable consequences of its acts.
According to the Court, where government pursues a legitimate goal of assisting one group, even if the natural and foreseeable consequence is to disadvantage another, the requisite intent upon which to base an equal protection claim is not present. Captured in the phrases "but for" 'and "in spite of," discriminatory intent is present where government would not have pursued a particular course of conduct "but for" its knowledge of the disparate consequences; acting to achieve other legitimate ends "in spite of" knowledge of collateral disproportionate impact does not demonstrate the required invidious intent. Faithful to this standard, the Court concluded that a Massachusetts veterans' preference law with an especially disproportionate impact upon women passed constitutional muster, even though the consequences were foreseeable to the legislature and alternative ways of assisting veterans with less disparate impact were available. 27 Here, as in the Georgia death penalty case, the Court embraced a categorical rule in the face of reasons to wonder whether the Massachusetts policy was not another manifestation of group antagonism, in this case outmoded views of the role of women in society.
IV
FEDERALISM
The third and final doctrine I want to discuss is federalism. America fought a Civil War over slavery and the future of the Union. In its aftermath, three amendments were added to the Constitution, and Congress enacted numerous statutes designed to enforce the protections of individual rights guaranteed by those amendments. 29 For the first time in our history, the states found themselves subject to constraints upon their treatment of persons within their jurisdiction like those that the Bill of Rights already had imposed upon the federal government. 30 Additionally, federal courts were given plenary jurisdiction for the first time to entertain cases and controversies arising under the Constitution, laws, and treaties of the United States.
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A. Privileges and Immunities Clause
The Reconstruction era produced a new order among the federal government, the several states, and the people. That new order was designed to place the federal government in a special role of ensuring that citizens of the United States enjoyed equal status free from attempts by the states to dictate otherwise. One textual basis for that view was the privileges and immunities clause which precedes the equal protection clause in the fourteenth amendment. It reads: "No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States." 32 It offered at least the possibility that certain rights that civilized and democratic societies had come to associate with citizenship would be available uniformly throughout the land.
Had this reading been adopted by the Court, much of the law laboriously and belatedly developed under the equal protection clause of the same amendment might have been unnecessary. Unfortunately, in its earliest construction of the Civil War amendments, 3 3 the Court reduced the privileges 29. In brief, the 13th amendment (1865) emancipated black slaves, the 14th amendment (1868) granted them citizenship, and the 15th amendment (1870) prohibited discrimination against the newly freed slaves on the basis of race or previous enslavement. During the period between 1866 and 1875, Congress enacted a number of statutes aimed at implementing these amendments, the most important of which are now codified at 42 USC § § 1981 USC § § , 1982 USC § § , 1983 USC § § , and 1985 30. For a summary of the federal legislation policy for this period, see Mitchum v Foster, 407 US 225, 238-44 (1972) .
31. Act of March 3, 1875, § 1, ch 137, 18 (part 3) Stat 470 (1875) (granting original cognizance, concurrent with the courts of the several states, of all civil suits, where the matter in dispute exceeds five hundred dollars "and arises under the Constitution or laws of the United States, or treaties made, or which shall be made, under their authority .. "). Federal question jurisdiction is currently codified at 28 USC § 1331 (1988) and no longer requires a minimum amount in controversy.
Federal jurisdiction to enjoin unconstitutional state court proceedings was also conferred at this time by 42 USC § 1983, which was interpreted as falling under the statutory exception to the AntiInjunction Act, 28 USC § 2283 (1988 and immunities clause to a redundancy, finding that no greater role was envisioned for the federal government than already existed under a similar provision in Article IV of the Constitution. 3 4 That role, said the Court, was to ensure that states did not interfere with the special relationship citizens had with the federal government, such as the right to vote in federal elections. The status of the privileges and immunities clause of the fourteenth amendment has remained essentially unaltered since the early 1870s. One would be justified in concluding that this is so because the Court continues to embrace a view of federalism that minimizes the transformative effect that the Civil War amendments were designed to produce in the pre-war relationship between the federal government and the states.
B. Eleventh Amendment
In sharp contrast to the Court's unwillingness to read anything meaningful in the language of the privileges and immunities clause, it has given the eleventh amendment increasingly broad interpretations that find no basis in its actual wording. That amendment imposes limits on federal court jurisdiction to entertain certain types of suits brought against states. For example, it prohibits suits against states by citizens of another state. It has been read by the Court, however, to preclude suits in federal courts brought against states by their own citizens.
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CONCLUSION
One should not come away from my recitation despondent over the state of equal protection guarantees under the Constitution. Cases are won every day, and rights are vindicated. But we should keep in mind, first, that the doctrines I have described above are serious barriers to obtaining redress for equality violations; and, second, that these doctrines need not last forever, but represent, rather, only choices among competing alternatives. Some of the alternatives not chosen appear more deserving of the Court's endorsement than the doctrines now in place. These alternative interpretations may one day prove persuasive to a majority of the Court.
